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ADOPTED AS AMENDED 
 
 

RECOMMENDATION 
 
RESOLVED, That the American Bar Association adopts the urges all jurisdictions 1 
to adopt rules, guidelines and best practices in reviewing stipulations for the 2 
settlement of cases and for use in other proceedings, such as the Best Practices for 
Judges in the Settlement and Trial of Cases Involving Unrepresented Litigants in 
Housing Court, dated August 2008, as a guide for use in reviewing stipulations for 

3 
4 
5 

the settlement of cases and for use in other proceedings to help ensure that 
unrepresented litigants have a meaningful understanding of the terms of a 

6 
7 

settlement or alternatives to settlement; their rights, the court procedures and the 8 
results of the proceedings; and    9 

10  
FURTHER RESOLVED, That it is intended that these Best Practices such rules, 11 
guidelines and best practices be implemented within the discretion of each 
individual judge and to the extent possible given limits of existing resources; and 

12 
13 
14  

RESOLVED, That recognition of these Best Practices is not intended to 15 
discourage individual jurisdictions from adapting the Best Practices, as 16 
appropriate, to fit the needs of individual jurisdictions or from implementing other 17 
innovative approaches to ensuring that unrepresented litigants have a meaningful 18 
understanding of their rights, the court procedures and the results of the 19 
proceedings; and 20 

21  
FURTHER RESOLVED, That these Best Practices such rules, guidelines and best 22 
practices are not intended to supersede efforts to promote and expand pro bono 
legal service programs and a funded right to counsel in Housing Court 

23 
and other 

proceedings 
24 

in accordance with the ABA Resolution on the right to counsel 25 
unanimously adopted by the House of Delegates on August 7, 2006. 26 
 
 
 
 



 
 
 
 
 
 
 
 
 
 

(Deletions struck-through; Additions underlined) 
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BEST PRACTICES FOR JUDGES IN THE SETTLEMENT AND TRIAL OF 
CASES INVOLVING UNREPRESENTED LITIGANTS IN HOUSING COURT 

(AUGUST 2008) 
 

 
I. BEST PRACTICES FOR HOUSING COURT JUDGES FOR 

ALLOCUTION OF STIPULATIONS OF SETTLEMENT 
INVOLVING UNREPRESENTED LITIGANTS 

 
These Best Practices are recommended to provide guidelines to assist Judges in 
reviewing stipulations that are entered into where at least one of the parties is 
unrepresented.  The Best Practices recommend that the Judge review all 
stipulations to which an unrepresented litigant is a party to try to ensure that the 
unrepresented litigant understands and agrees with the terms of the stipulation, and 
understands the alternatives to settlement, including a right to trial.  The Best 
Practices also recommend that prior to approval of a stipulation to which an 
unrepresented litigant is a party, the Judge should ascertain whether the 
unrepresented litigant’s claims or defenses are adequately addressed. These Best 
Practices are not intended to be mandated detailed scripts or to limit judicial 
discretion to adapt allocutions to particular cases and litigants.  Instead, they are 
intended to provide Judges with useful guidelines for conducting allocutions. 
 
A. General Procedures 
 
 1. Explain the Purpose of the Court Appearance:   
 
  At the beginning of every allocution, the Judge should explain the 

purpose of the appearance before the Judge.   The Judge may explain 
that: 

 
  a. the Judge will review the proposed stipulation of settlement to 

try to make sure that the parties understand and voluntarily 
agree to its terms;  

 
  b. a settlement is a voluntary agreement to resolve the case and, 

therefore, a party is not required to agree to settlement terms 
requested by the other party;  
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c.   if either party does not wish to agree to the terms of the 
settlement, the party has a right to trial at which a Judge (or a 
jury, if the parties have a right to a jury trial) will decide the 
parties’ claims and defenses. 

 
 2. Explain the Process:  
 
  a.   At the beginning of every allocution, the Judge should also 

explain that the Judge will hear first from the petitioner (or, if 
the petitioner is represented, the lawyer for the petitioner), 
because the usual practice is to hear first from the party who 
brought the case, and the Judge will then hear from the 
respondent.   The Judge should further explain that each party 
will have the opportunity to bring to the Judge’s attention any 
problems with the stipulation or any claims, defenses or other 
issues that the party wishes to address, and that each party will 
also have the opportunity to ask questions. 

 
  b.    If the other side is represented by an attorney, the Judge should 

explain the adversarial nature of the proceeding.  In particular, 
the Judge should explain that the attorney for the opposing 
party does not work for the Court and is responsible for 
representing the interests of the party that the attorney 
represents, not the interests of the unrepresented litigant.  The 
Judge should explain that the lawyer for the other side may not 
advise the unrepresented litigant, other than to suggest that the 
unrepresented litigant secure independent counsel. The Judge 
should also explain that the unrepresented litigant is not 
required to agree to the terms suggested by the lawyer for the 
other side. 

 
 3. Use Plain Language:   
 
  The Judge should conduct the allocution in plain language and 

explain, in plain language, the meaning of the terms that are included 
in the stipulation. 

 
 4. Invite Narrative:   
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In order to ascertain whether the unrepresented litigant understands 
and agrees to the terms of the stipulation, and whether the claims or 
defenses of the unrepresented litigant are adequately addressed, the 
Judge should not merely ask questions that call for a yes or no answer.  
Rather, the Judge should ask open-ended questions and invite the 
unrepresented litigant to speak in narrative form.  The Judge should 
ask the unrepresented litigant to explain the substance of the 
stipulation in her/his own words.    

    
 5. Provide a Reasonable Opportunity to Obtain Counsel:  
 

At the first court appearance in the proceeding, the Judge should 
confirm that the unrepresented litigant understands the right to seek to 
retain an attorney.  The Judge should insure that the unrepresented 
litigant understands her/his right to request an adjournment to seek an 
attorney and, if an adjournment is requested for this purpose, should 
provide the litigant with a list of free legal services, if needed.   
 
If a litigant proceeds without counsel and it appears at any point 
during an allocution that the litigant wishes to obtain counsel, the 
court should give the litigant an opportunity to do so if the court 
appearance is the first in the case or if the litigant has not previously 
requested an adjournment; otherwise, the Judge should determine 
whether the request is reasonable, taking into account the number of 
prior appearances, the complexity and/or seriousness of the claims or 
defenses, and any prior requests for adjournments to obtain counsel. 

 
 6. Address Language Barriers:   
  

The Judge should be attentive to language barriers experienced by 
unrepresented litigants  and should provide qualified interpreters for 
unrepresented litigants who are not fully fluent in English or who are 
hearing impaired.   

 
 7. Address Mental Incapacity:   
  

If the Judge has reason to believe that the unrepresented litigant may 
be suffering from a mental impairment, the Judge should take 
appropriate steps to determine whether such an impairment exists and, 
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if so, to obtain appropriate assistance for the litigant.  The Judge 
should not allocute a stipulation until the appropriate assistance is 
obtained. 
 

8. Maintain Courtroom Decorum: 
 

The Judge should maintain courtroom decorum, taking account of the 
effect it will have on everyone in the courtroom, including 
unrepresented litigants.  The Judge should ensure that proceedings are 
conducted in a manner that is respectful of all participants, including 
unrepresented litigants. 
 

 9. Explain the Alternatives: 
 

 The Judge should  insure that the unrepresented litigant understands 
the alternatives to signing a particular agreement suggested by the 
opposing party and the alternatives to signing any agreement.  (i.e., 
the unrepresented litigant understands that (s)he is not required to 
agree to the term(s) proposed by the opposing party, and that (s)he has 
a right to trial if (s)he does not wish to sign an agreement). 

 
B.  Allocuting the Particular Provisions of the Stipulation 
 
 1. Ascertain Whether the Unrepresented Litigant Understands and 

Agrees to the Stipulation: 
 
  a. In determining whether the unrepresented litigant understands 

and agrees to the terms of the stipulation, the Judge should not 
merely ask a general question to this effect, but should ascertain 
whether the litigant understands her/his specific obligations 
under the stipulation, as well as the consequences of failure to 
meet such obligations.   

 
Another way to inquire as to the unrepresented litigant’s 
understanding of the stipulation is for the Judge to summarize 
the unrepresented litigant’s specific obligations under the 
stipulation and to ask the litigant whether s/he understands that 
this is what the stipulation provides for.  If this approach is 
used, the Judge should still ask open-ended questions in order 

 5



10A 
 

to determine whether the unrepresented litigant understands and 
agrees to the terms of the stipulation.  
 

b. Whatever approach is used, the Judge should explain in plain 
language the meaning and effect of legal terms in the 
stipulation, including enforcement remedies such as the 
judgment and warrant, and other provisions that may have a 
significant impact on substantive rights, such as waiver of 
claims or defenses and provisions involving attorney’s fees.  

 
  c. In order to determine whether the stipulation is voluntary, the 

Judge should ask whether the unrepresented litigant is agreeing 
to the stipulation of her/his own free will, and/or whether 
anyone has forced or pressured the unrepresented litigant to 
agree to the stipulation.  

 
  d. In order to determine whether an agreement is understood, the 

Judge should also undertake specific questioning on issues that 
commonly arise, such as the amount of rent owed or the 
deadlines for payment. 

 
 2. Ascertain Whether the Unrepresented Litigant’s Claims or Defenses 

Have Been Adequately Addressed by the Stipulation: 
 
  a. The Judge should ask an open-ended question, calling for a 

brief narrative, to ascertain whether the unrepresented litigant 
has any claims or defenses that have not been addressed by the 
stipulation, or any questions about the stipulation or other 
matters relevant to the case.   

 
  b. In all cases, prior to “so ordering” a stipulation, the Judge 

should determine whether a hazardous violation exists at the 
premises; if such violation exists, the Court should require that 
the stipulation provide for correction of the violation and for an 
enforcement remedy in the event of non-compliance. 

 
II. BEST PRACTICES FOR HOUSING COURT JUDGES FOR 

MOTIONS AND TRIALS/HEARINGS INVOLVING 
UNREPRESENTED LITIGANTS 
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These Best Practices are not intended to be mandated detailed scripts or to limit 
judicial discretion to adapt practices during motions and trials/hearings to 
particular cases or litigants.  Instead, the Best Practices are intended to provide 
Judges with useful guidelines. 
A. General Procedures 
 

1. Use plain English and minimize the use of complex legal terms in 
written materials, when conducting court proceedings, and when 
explaining court procedures and the other matters described below. 

 
2. Be attentive to language barriers experienced by unrepresented 

litigants.  Judges should take the necessary steps to provide qualified 
interpreters to unrepresented litigants who are not fully fluent in 
English or who are hearing impaired. 

 
3. Where possible, give all instructions and explanations to 

unrepresented litigants in writing as well as orally, as oral instructions 
may not be remembered when the litigant leaves the courtroom.   

 
4. Verify that the party is not an attorney and that the party understands 

that s/he has a right to be represented by an attorney if s/he can retain 
one.  Provide information regarding possible attorney representation 
by Legal Services, Legal Aid or other pro bono representation to 
litigants who cannot afford an attorney.   

 
5. Determine whether the unrepresented litigant is opting to proceed 

without an attorney because s/he chooses to proceed unrepresented or 
because s/he has not been able to retain counsel from Legal Services, 
Legal Aid or other pro bono entities. Explain the risks and difficulty 
of self-representation to an unrepresented litigant who is able to retain 
counsel, but chooses to proceed unrepresented. 

 
 
B. Motions 
 

1. Whenever possible, provide the unrepresented litigant with a copy of 
the Judge’s written motion rules and procedures sufficiently in 
advance of argument on a motion so the unrepresented litigant has an 
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opportunity to review them prior to oral argument on the motion 
 

2. Ask the unrepresented litigant about her/his understanding of the 
issue(s) before the Court, particularly if the unrepresented litigant is 
the movant, rather than relying solely on the represented party’s 
articulation of the issue(s) and facts. 

 
3. Explain the process that will be followed in hearing the motion and 

confirm that each side understands the process.   
 
4. Unless undue prejudice will result that cannot otherwise be mitigated, 

or unless otherwise prohibited by law, permit the unrepresented 
litigant to interpose oral, rather than written, opposition to the other 
side’s motion. 

 
 
5. Explain the elements that the person making the motion must meet in 

order to get the relief s/he seeks and the elements that the person 
opposing the motion may have to meet to avoid an order in the 
movant’s favor, and confirm that each side understands the elements 
and burdens. 

   
If possible, the list of elements should be provided in advance in 
writing in a check-list format given by the Judge or the court attorney, 
or by directing the unrepresented litigant to a resource center, if 
available.   
 

6. Explain that the Judge may ask each side some questions during 
argument, but that such questioning should not be interpreted to 
indicate that the Judge agrees with either party.   

 
7. Questioning by the Judge during argument should be directed at 

obtaining information from each side necessary for the Judge to 
decide the motion and should be done in a way that does not create an 
appearance of partiality or of advocacy for one side.   
 

8. Whenever possible, the motion should be decided and an order 
prepared immediately upon the conclusion of the motion so that the 
order can be served on the parties while they are still in Court and its 
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terms explained to the unrepresented litigant, including what, if 
anything, the order requires her/him to do, when, the consequences of 
not doing those things, and what the unrepresented litigant may be 
able to do if s/he cannot comply with Court’s order.   
 
 

C. Prior to Trials/Hearings 
 

1. Inquire whether the unrepresented litigant understands the issues that 
will be involved at the trial/hearing and what s/he will have to 
demonstrate in order for the landlord to get a judgment or for the 
tenant to avoid a judgment.   

 
2. Provide the unrepresented litigant with trial preparation materials 

prepared and/or distributed by the Court or posted on its website or 
refer the unrepresented litigant to a resource center, if available.   

 
3. Inquire whether the unrepresented litigant has the evidence s/he will 

need for the trial/hearing and, if not, explain to her/him how to obtain 
such evidence.  If production of evidence requires a judicial subpoena, 
refer the unrepresented litigant to the court attorney for assistance in 
having the subpoena issued and for an explanation regarding the 
process for service of the subpoena and how documents will be 
produced pursuant to the subpoena. 

 
4. Unless undue prejudice to the other side will result that cannot 

otherwise be mitigated, adjourn the trial/hearing to a date sufficient 
for the unrepresented litigant to obtain necessary evidence and 
witnesses, and to review trial preparation materials. 

 
5. If possible, provide the unrepresented litigant with a copy of the 

written trial/hearing rules and procedures of the Judge to whom the 
case will be referred for trial/hearing. 

 
 
D. Trials and Hearings 
 

1. Inquire regarding the matters set forth above at C, 3-5, and take 
appropriate action unless undue prejudice to the other side will result 
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that cannot otherwise be mitigated. 
 

2. Explain the process that will be followed in the trial/hearing and 
verify that each side understands the process.  If possible, the list of 
elements should be provided in advance in writing in a check-list 
format given by the Judge or the court attorney, or by directing 
litigants to a resource center, if available. 

 
3. Explain the elements of the case and verify that each side understands 

the elements.  Elements that have been stipulated to or not raised in a 
pleading (where required to be so raised) may be omitted. 

 
4. Explain that the party bringing the case has the burden to present 

evidence in support of the relief s/he seeks and verify that the parties 
understand the burdens.   

 
5. Explain that the Judge may ask each side some questions during the 

trial/hearing, but that such questioning should not be interpreted as 
indicating that the Judge agrees with either party 

 
6. The Judge should encourage the parties to conduct the trial/hearing in 

as informal a manner as possible to facilitate the unrepresented’s 
ability to participate fully in the proceeding. The Judge should follow 
the rules of evidence that go to reliability, but use discretion and 
overrule objections on technical matters, such as establishing a 
foundation for introducing documents and exhibits and the form of 
questions or testimony.  However, the Judge should explain that some 
evidence may be given greater weight and that evidence that is not 
based on direct personal knowledge or is in some other manner 
determined to be unreliable may be given lesser or no weight. 

 
If evidentiary objections are not waived: 

 
a. Explain the kinds of evidence that may be presented and the 

procedure for admitting exhibits and inquire whether the parties 
understand the kinds of evidence that can be admitted.   

b. Explain the limits on the kind of evidence that can be 
considered and inquire whether the parties understand the 
limits.   
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c. Require that the objector provide the unrepresented litigant with 

sufficient information regarding the grounds of her/his 
objections so that the unrepresented litigant can cure the defect, 
if possible.   

 
d. Explain the foundational facts that must be established by the 

unrepresented litigant in order to make her/his evidence 
admissible. 

 
e. Ask questions of the unrepresented litigant or her/his witness to 

determine whether the evidentiary defect can be cured.   
 
f. Explain the reason for any evidentiary ruling. 
 
g. Assist the unrepresented litigant in objecting to otherwise 

inadmissible evidence regarding the essential elements of the 
case to avoid undue prejudice to the unrepresented litigant. 

 
7. Allow the unrepresented litigant to testify in narrative and limit as 

much as possible evidentiary objections during the narrative unless 
undue prejudice to the rights of the other party would result.  Under 
FRE 611(a), adopted in many state jurisdictions, narrative testimony 
is permitted as a means of making “the presentation effective for the 
ascertainment of the truth.”  

 
8. Questioning by the Judge during the trial/hearing should be directed at 

obtaining information from each side necessary for the Judge to 
decide the issue(s) raised at the trial/hearing and should be done in a 
way that does not create an appearance of partiality or of advocacy for 
one side.   Asking an unrepresented litigant what s/he wants to tell the 
court about the landlord’s claims is generally inadequate to elicit 
sufficient information.  Accordingly, it may be necessary for the 
Judge to ask open-ended questions regarding specific elements of the 
landlord’s claims or the unrepresented tenant’s defenses or 
counterclaims to assist the unrepresented litigant in articulating the 
elements of her/his claims, defenses or counterclaims.   

 
9. Whenever possible, the trial/hearing should be decided and a 
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judgment/decision prepared immediately upon the conclusion of the 
trial/hearing so that the judgment/decision can be served on the parties 
while they are still in Court and its terms explained to the 
unrepresented litigant, including what, if anything, the 
judgment/decision requires her/him to do and when, the consequences 
of not doing those things, and what the unrepresented litigant may be 
able to do if s/he cannot comply with the Court’s judgment.  


